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Before Judges Bdwards, Morris anil Strong.
.23. John Alilhau awl others cs. Jtunb Sfuirp I

otW others.
Kx-Chief Justice Jones said : If tho Coart please,

after the able and aotute argument of the counsel
who opened this ca>e on the part of the defendant*.

& seems hardly necessary that any addition can lie
made, instructive to the Court, or useful to the par-
tics. It, however, become.* my duty to make such
remarks upon the topics that have been agitated be-
hue the Court as stall occur to we to be material.
The brief history, if the Court plea.se. of this coutro-
versy, which has *een brought to the position it now
assumes, may be stated in a few words. The city of
Kew York, uritd a comparatively recent period, has
stood in no u£ed of that complex system it' I rmy
so call it, of transportation from one part of the city
to the other, which is found now to exist; and in those
simple times no question relative to the use of streets
for the uurpote of travel could or did exist. The
system pi hackney coaches was the only one that
was then in use. As the city progressed, however,
in population and in business, it wis found that, from
the formation of the island upon which it was built,
necessity would require the establishment of some

means of intercommunication betweeu the upper
port* of the city, which were becoming rapidly resi¬
dences, and the lower parts of it, which were is

rapidly converging into business operations; and the
Ant scheme that was devised for this purpose was

that usually called omnibuses and stages, which su¬

perseded tue former arrangement, and took the
place of the very imperfect communications
Bat had subsisted for some years betweeu the western
s»bnrbn and the business part of the city by means of
the Greenwich stage, and with the eastern part by
means of the stage which drove up the Third avenue
to about Thirty-fourth street. These omnibuses at
¦rst answered all nurpof-es. By degrees, however, it
was fonnd that tney were so multiplied, for the ac¬
commodation of the upper parts of the city, which
were beginning to become so very populous that in
oar day we all know they have become to be a public
auisance. Broadway, the great artery of the eity,
and which must ever Ire the great thoroughfare, con¬

necting the upper parts of the city with the lower,
has become thronged with these omnibuses to such a

degree, that between Canal street. 1 may say, and
Wall street, and especially between Fulton street and
Wall, where all the omnibuses from all quarters of the
city concentrate, it is dangerous to attempt to pass the
street in business hears; and it is almost a denial of ac¬
commodation to those who live out of the business part
.f the city of any accommodation whatever, in any of
the times when it is most needed, that is, in the times
of storm or difficult travelling upon foot. The omni¬
buses are so crowded that it sometimes occupies near¬
ly half an hoar before a person residing as high np
as Bleecker street can possibly obtain a passage.
These inconveniences pressed so strongly and so

heavily upon the public, that for some two years or
rare past there have been continual speculations for
the relief, as it is called, of Broadway. Numerous
projects have been started, opening new avenues in
streets: but until recently, however, the idea which
has all along been occasionally suggested, at
different quarters, namely, that of a railroad in Broad¬
way, has not been seriously before the people. Well,

a company organized itself for this purpose, and made
aa application to the Common Council the legiti¬
mate source from whence licenses must be obtained,
if at all. for such a project offering to construct a
railroad in the centre of Broadway, upon terras which
were deemed very advantageous to the public, and
not a little onerous to themselves. Unexpectedly,
however, to the friends of that measure.because, not¬
withstanding all that is said, that measure had many
friends among the most respectable citizens of the
city unexpectedly to them an opposition, virulent,

a?J.UIinring ' gn w ul» against the mea¬
sure, chiefly trom the owners of property fronting

»«< U* busi^JJ^LnTS
K^L,T if !riWay-n0t the meu t0 leel the actual

essure II it be an inconvenience.but those who

^IZTS^ 't- *Vnd who believe, which is an
«.torely mistaken apprehension, that it is, if adopted
to be not only injurious, but, as wimc of them repre-'
a^iv^°h«if l?T' dePredati"S their property

^ Efr bcc?nun'?, ^ they would have

tw
pU ii'C niU8aace- weU. if the Court

pieaae, these gentlemen remonstrated when the

TO kiSnHT .^lore tl,e legitimate tribunal that

TZ- ^ d.def:i<ie-nt,on lt; ')Ut the Board of Al¬
dermen, to which this proposition was addressed
thought favorably of it, notwithstanding the re¬
monstrances against it. and passed the resolu-

tf°Dr S*16 ,llcem*- rP to this time,
antlerstand tlie case.and if I am in

1 n0, doubt- ^ corrected in the
reply of the learned counsel on the other side.no-

Mf"? 'if but a stern aB(1 'ietermined oppo-
^ Ka^.LW» , meas!',"'' ¦* being one that ouiht

aot to be adopted, as well because they deemed it to
hempractica'ble. and as well because ft«S

^elf iniere«ts; bllt seeing that the public
¦enument, at least so far a* expressed by the public
wpwentatives in the local legislature of the1 city
ttonght otherwise, recourse was had to other expe-

nitJ t
fcftt the measure, and those expedients

0ie enterprise of construe t-
Nr the railroad upon bettor terms than those whose
.pphcafaon was then Wore the Board, aud who had,
Si^w^CK^e' \i t lf the Court Please, these

Koard: they had them in con-

Tr^ti0a 'Jf.d .

*** report of the committee, which

**fD t?,t,1'L'' [ ourt 8ho^f substantially the
fnmnds opon which they went in preferring the ap¬

plication tSen before th««m, and among those reasons
.UtoefcaKt paramount was that of *tbesSn
¦Mfcmre u) be connected with the principal one. and

£2i taM1?'"*1 oneof iU ,fef,t advantages.
S?. /j of tranaveree or collateral communica-
uona by means of the omnibus sv-tem. The resolu-

h^rever' wetjt to the other Board, and there
iresn offers were made; and. as I understand, the
.nly one which seems to look like taking the bid!
fcy tne horns, and meeting the objections fairly
by saying, we will undertake this precise measure.
not a mere general offer to build the r »ad. wiUiont
specifying terms and conditions, but we will do it.

jri am correctly informed, never came before the
M>mmon Council at all. But the measure was before
the Assistant Aldermen. It was the lust hope, the
mat effort to defeat a measure which they saw tho
public had called for, and which a few individuals
.ppoeed. The Assistants adopted it. ind the resolu-
tron was presented to the Mayor. The Mayor, how-
erer, differed in opinion from fhe two Boards of the
Common Council. a difference no donbt honestly
ratertained by him. and he sent back the resolutions
with his objections to thcm^ind in these objections he

joes lay stress upon these offers. If was right, if the
¦ayor thought the Common Council had not given
it full consideratipn. for him to -end it bsck, in order
Vbat they might have further time to deliberate more

rally upon its adoption. They }>crsevcred, however
wit, in the meantime, before the final action i- bad!
an application is made to a coordinate tribunal of the
judiciary for an injunction: and in terms this injunc-
tion which was granted by the jndge to whom the
application was made, is whai? W'hv sir. forbiddint:
toe Mayor. Aldermen, and Commonalty.the corno-
ratoon.not the two Boards, not the Aldermen and
Assistant Aldermen, not the individuals who were
to act in those two Boards, but the corporation
from making the grant, as the injunction «ff,
rt^ofthis railroad t<> Jacob Shani ,uid others and

Ult "instruction of
mich a railroad in^Broadway, or digging nj» the soil,
*c. Aow.ime Court plense. in this connection 1
.nil observ^at it sfrack the advi-*rs 0f the
Mm Aldermen and the corporation, to whom Uie-e
qiwKions were submitted, th.it thut injun. tion n.-vi-r
whs, and never could be. intendetl to orhid and re-
.«ilr»in those Aldermen 'rotr casting their vou-- ukom
tlie question before them, that being, in their in, in-,
ment most emphatically a >iri.«I;<tive act, and which
we d,d bold, and until fully advised by a judgment
of last report in this case. ,md I for one never shall
concede that any branch of the Midair can inter¬
fere, upon any pretext wluitever. with the local le/j- '
lation of tie dty of N,-w York, properly ^consTh'r
rl^rU"n nst ,,Mt ,0 'T1P' and exer-i,in^

mj fo^Ne judgment njwm th#» subject. \ «aid.-'ThU
cannot be intend^ to re-tr,in tl.. iensl^he s.-S"
ofthe Common Council^ but if ,t n, mythh'S it

n^ns to restrain their agent- from ;.n-virVir f ,»

feet any act that rnav b. adopt, ,|

the opinion that I then ent#rta«ied to t ,k. h
ground simply but 1 do not be-iUte to.ay tint tl,
were those wLo b«L .till stronger grr,u,Ml.
said tjiat if this was intended to re-train rh« ,<

tion of the corporation, so far as it forbade tie tw
Boards to act and vote upon the subject . ,rJ
"tdl going beyond the jurimliction of the ''o irt I
Md, consequently, iaopermUve. This injunction wa-'
"erred upon the two Boords. and I Kive a short

«!Tof th. J^?dm*"l. f"rnpl^ 't is made

h tK ^our"^ <»n fhe present application upon

tinii L . *#'iu " iwked to interfere by iU iniun"
' '''tho Honrds, however, cfiiv»idt'rin«' thai

fcS -trairunr then, fmm aXglni '

dien< v of u? m" nor Mnyor, as to the cxpr

bHrt^ "passed the resolution, aad,
rime a iaw or

of ,he " be-

New i'ork it will' T? jurlsniiction of the city ,f

aa to the ulterior "ui q, «»n.« o?th ? T n"nl

to the Court who granted?!,?. act. in respect
been done, and what ^Mnild U doniTnon'fV t'1 h'M

¦ion is with them and rests m*.,, n ...
p

and is a matter with^VSS' K^rE?l,?ity'
hend, has no concern, \fter howe\,t ^pprp-
h»d t«en flnaUy psssed bv the two li-.m^Tli'11'0'1
accepted by the grantees of the license the win

***

nwtnSnllthi ( 0"^t*r'w, calling uiKm this C<wiA to
restrain this company fW^n proa-ed/ng to carry in£

The grounds taken by the bill

te
apon whicK they n-st their claim

£Jit t^ert,Dr* of,fte Court a" m;.nr. but
as f apprehend, upon two or

liZ entertained and put be-

j£4 flrl i^,wytk tbe rraro«n,L «( that biU.
"**¦ tto»t tbe property. le^ai estate-

in the street* ef the city of New York, resides In
tliern and thnt-e for whom they prosecute ; thut
thiui u!i their indulgence and perhaps they will say
by tl < ir donation or the street, at least tlie dedica-
tiou of tlie use of it to the public.it rests with them.
sulijev t simply u> that eiiKcmoot, and with them alone
rests the power to do any act whatever in reeped to
this -treet thut in ik t simply and purely an act of
travel, according to the old accustoincd mode ol
travelling in the streets oi the city of New York, and
that tiny act beyond that is a trespass; and if 1 un-
derstand the counsel u|K>n the other side correctly,
they have a right to sue in tre.spa.su, or bring an eject-
ment, to recover the property, as bcinc taken out of
theu- possession. Another ground in, that wherever
the legal estate resides, the streets are hel J, by whom-
soever thty Mre held, as a public trust, for tlie use of
all the citizens iii the city of New York and all tni-
vellrrs desiring to use them; and in that proposition,
Properly put and properly understood. I accord, for
I make no pretence of claim to an interest in these
streets on the part of the corporation that should au¬
thorize them either to sell or in any way dispose of
them or allow them to other than tlie legitimate uses
tor u hich they were established. They assert, further,
that the corporation have no power ever, by their
charter or by statute, to authorize or license a railroad
to be laid down in any of the streets of the city-
and that, as respects this particular railroad, i;' they
hud the power of legislation at all it is not the resuit of
legislation, but that it is a mere contract or grant
made or entered into by the corporation of the city
ot New Wrk with Jacob Sharp and others, for
the transfer from the corporation of the city to
.lacoli Miarp ot some interest or some right which
he Las now tlie power of claiming adversely to the
corporation. If this be uotso, then I cannot understand
what is the meaning of by contract," or "by grant;"
hut it ought to mean, as they term it, -a monopoly:'"
that is to say, a railroad can be used only by those
who lay down the rails, and, therefore, it is a mono¬
poly; and. moreover, that it would be.because at the
present not being in existence you cannot say that it
is a public nuisance. This, as far as 1 understand the
complaint before you, uud the argument^ of the
Opening counsel, is. in effect and substance, the
whole scope of the legal objections against this
measure, with the exception that they take the
ground that this resolution has neverpassed, because

if ®c,ar<* ot Aldermen was not duly assembled
when they voted upon it; and, secondly, that it is in¬
operative and ineffectual, because the Mayor has not
concurred in it. But, sir, in addition to the legal
grounds, they have put before this Court, with great
parade, these offers of accomplishment, with abun¬
dance ot insinuations, though with not a particle of
proof, of bad faith and corruption upon the part of
tlie Common Council; and this constitutes the en¬
tire. if am correct in the view 1 have taken of the
Complaint now before the court, and for which this
injunction is asked. The first proposition which has
been taken by us, and to which my associate conn-
sel has spoken at length, is that the corporation
had the power . under the charter and statute of the
Mate. Ihis, it the Court pleas«, from the brief
summary 1 have given them of the state of the case,
as it now stands before the Court, is meeting one of
the objections, and 1 apprehend the main and prin¬
cipal objection, in point of law. that is preferred by
this complaint against this particular work.that the
corporation had no power, by charter or by statute
to authonae or license the laying of those rails in'
Broadway. Ot course, if the Court please, if thev
are correct in that position our whole ground
tor maintaining the resolution which has been passed

n our favor must fall from under us, because if the
corporation had no power to grant it, ot course we
have no right to claim it- Is this proposition true in
point of fact? This question has already been be-
tore the hupreme Court of this State, upon several
occasions, and 1 had thought was put entirelyat rest

the «we decided by this Court, of Drake vs!
the Hudson River Railroad Company, yet by other
ca*es which have subsequently been'decided by the
different branches of this same Court. We how¬
ever, are now to approach it, as I understand it as
an unsettled question. And first, then, if the Court
please, we apprehend that this power is vested fully
in the corporation of this city by the two charters
that have been brought to the notice of the Court,
i)

charter ol Dongan and that ol Montgomerie.
By these charters, as we understand them, the streets
of the city of New York are, in fact, as far as the
government then existing had the power to do, letral-
ly vested the title to them legally vested.in the
corporation of the city of New York, as it then was
composed. The first of those charters Don- I
gan b charter.was adopted in the year last;, at
which period, if the Court will look at the public
history of the State, and the maps of the city, as it
then existed, they will see that anterior to that
Broadway extended, and was actually used and open-
edu* a public street, to Wall street only, and as a
ioad or parage way, used by the inhabitants for

lr!'rt 'T)"ve"lence- through as yet probably un-
granted hods, as far as what was then called '-the
Hems, being now denominated "the Park.'' In
that charter, at pages 14 and 15, the Court will -ee
after various ?rants of power, property, and privilege!
a°m ' following passage, which is

t , property itself:."And also all and
every the streets, lanes, highways, and alleys, within

afnrp^iH ? Ne* York and Manhattan's Island
aforesaid lor the public use and service of the said
Mayor. Airmen, and Commonalty of the said citv,

the inhabitants ofManhattans Islandaforesaid
nfti ?

there. This matter covers the grant
ofthe streets themselves.the land,the soil upon those
streets; and I beg the Court to keep in mind that
whenever! speak of the ownership by the corpora-

^ ?«P"bl,c il '* not in their priv ate
nght that they can dispose of them, as they canftt
la of common land, to a third person, for a em-

thiIOD'»- a" "'h,ic trust, for the use

tL « niU !Zen» atT. and travellers upon
the public street*. It is important, ax the Court will
readily see. that this legal estate should reside in the
cor]>oration of the city as trustees for this purpose
for a variety of rt-asoot; and without such a sii/angon

Putj\lc .. mo-t manifest evils, and per¬
petual diflK ulties and disputes would occur, in regurd
th«m

°ccm>ation of the streets, Uie obstructions in
them, and the trespasses npon them.

r^"/('v?er TU*lce Bronson.Does this vest the soil?
hx-l nief Justice Jones I have stated it, sir. so

.trongly that it is impossible for the Court to have
misur.dei-tood me. We claim the legal estate in
the city, as trustees, for the common l»enefit of the
city to use hose streets as public streets. That is
what we claim, and not that we have a right to dis¬
pose of them as we plea-e. Now. what is the pro-
iiXv Tvp0° thlS f.'ar,i''",ar P°int upon the other
^uiti. "r",rialnt out with the allegation

' tb,s an MWOt fit-, and. that the stress 1
understand it. were nsed. laid down, and so forth !
by the owners of the ground over which thay pa..,
anil that the city carries it- origin up to some l.">0
vears. I believe; but I think wme addition mighthave been made, that it goes beyond that, for it was
formed, probably. about the year 161 1 or I'il.j, accord¬
ing to the hi-tory given of it by tho«e who have at
tended to the subject. Then t lie jiosition in, that
Broadway w.»s originally opened and laid out by the
owner- of property for their own convenience and
accommodation, and that they have suffered it to be
used by others nntil it has become a property,
or by what has been in modern time-1 called
by a name that has come into very familiar
rise, namely, "dedication.'' Well, sir, a* regards
this portion of the -Ueet that was opened at this
time, i- tt. - position , in any respect, true ? Of
course. if the < ourt please, actual proof of the mode
and manner in which Broadway was constructed,
formed and oj>ened, at this day, by oral testimony, is
entirely out of the question. for no human recollec¬
tion enn possibly reach back to the penod when it
took plat e. because human life ha« not that endur¬
ance. We can only ascertain the fact, so tar as it is
to be ascertained at all, from the records that ex¬
ited at that time, and from written testimony con
temporaneonsly. Now, inregard to all tliat part of the
city lying south of Wall street, and which t>ok it
name, probably, from an outer wall of the city pa-«
ing troueh it, tlirouxh tin; church grounds, probably
from rirer to river for, indeed at that time the em
bankment upon the North river at that xpot w.vs
such that it only re nired to go the length of th*
churchyard to come to the river itself, or at leuM the
«ml<aiikment of it, tor the wc-t wall of the present
liurchyard was tiie margin of the North river, be¬

low who h was only a -and beach.the whole of that
part ol the i-itv, and J -peuk from the history of the
times, was almost exclusively, or at least to ,t verygreat degree, -cttied by the Dutch, anterior to the

< onqne«t by the l'nyli-h. It is perfectly well known
that the Dutch, bv tin ir system of civil laws, to
whi<-b *r have referred the Court, held that the
legal title of the public street" resided in the
p-iblic in the irovermnent ind it wa- nro-
b»liy <o understood by <iovemor Dongan when
ne Jinntedthi 'barter. It will be remembered that
by tl.<- Hr«t transfer, whether by conquest or nther-
w;-e w do not like in our day. to admit that the
colony, even though it were a Hutch colony, was »c-

ti' dly cononerf d the sovereignty pawed in some
way from tne I >utrh government to toe then Ihike of"York who had, under the royal grant-* of his brotherCharles obtained royal patents for the .vholo of what
Ih now the Stat*- of New Jersey and New York.
Jndge strong At that time liow far was ilro.idj

way laid otit '!
Ex-Chief Justice Jones \ s far as w in ^cer¬

tain, sir, it thyi extended to what is uow called
Hall street: that is to <ay, the city extended no fur¬
ther. and it was but partially settled even Unit
point.
Judge -tronz There w^s no reanilar laying 'sit,

then, before that time
I.x-Chief Justice .lonei There is no actual record

of la,> in if out, so far as we have discovered. There
is no actnal record now existing, showing Uie precis-
mode and manner in which the utrtet wa- continued
from Wail street up to what is now the Hospital
grounds, but beyond that we have ample records.
Judge Strong- -Is there any record of any road to

the upper part of tlie city '!
Kx Chief Justice Jones -No, sir; but all the map*would s*» m »*> indicate that there was a road of some

kind extending from about Wall street to the Fields,
which was not a very long distance, and probably it
waa owinjr to the reason that the old Dntch settlers
at that time, according to the history of the day, had

»"j of "»'* ""'f d,sr'diyi,.j fmm the lower part ot tne my2 the"* Store grounds. l>robaEly that wu the
onlv siiec t H 01 maJ that then existed. Not long
si i v#,nient to thin period there must have been a

i ulilir I i hway trom that place, at least to tbifc public£ «dH. l^u« the great artery of commumeat.on
«o« tli rough the Bowery, extending along the paWic; , 1h and over part of them, through what at
that time was called Chatham r<»ad, then occupied as

i vineyard, and »o extending up Chatham street,
through the Bowery, and thence by a devious course

m Kincsbridae, at the upper end of the island.
That was the only ingress m>m the country to theJifv o7 New York until the Reyol tiouary war. jHeadway stopped altogether at about the hospital ,

and wis not continued until somewhere about be
devolution and. according to lnj^uip^ion, notunU1 ortlv afterwards. Well, then, it the Court please,i. .Ut tW Gentlemen say as to their title to this
road is in their complaint that the public.that they

S,Yt£» it. and «rt|Wy » to,rg- .

"""? SStlbuSin !.rnw <¦" «* Biddlc otX But ta. iSttol ldeah« .fouodrtta.
in the strict rules ot common law might be

i miJtionaUe but it is not either our purpose2nr of anv use to us in this argument to
thP ouestion. These, however, are the1 "ole foundations' upon which they rest their claim to

that ownership and that title. Now, on the part ot
the defendants, in the first place they {W*1charter of Dongan, an extract ot which 1 have read
to the Court, aud to the «baiter ?t Mcntgflnwne,
which is a continuation of all the rights, 4c.,
w o c

'
tcd l'y tl.e previous charter. Now. then,

if it be true that under the Dutch laws, whichpre-
vailcd unquestionably at the time that part of Br a
wav was created, this legal estate ui ilroadwiiy, as
u dl us in all the other street* that had been lai l
out , no matter by whom they were laid out retted
in the Governor, and were transferred

,
J .

'

{charter to the coloration, upon the trust that 1
have mentioned, how was it as to the parts <>i

Broadway beyond that ? Now, upon that uoint we
have several ancient records, ^^rta'Jy s^pretty i!?17oS? hS&enor'of the province of New York, to Trinity Church
which commenced below Wall street, ^ eh^n'1(]to about a hundred feet to the Houth.a.lthe build
in if recently built upon the corner of Tlianiesstreet
was at a distance ofabout four hunted feet, thatw,
founded upon the Broadway, fhe Ser\Tmv existed at that time. At that day the inter
veiung property, from the church ground to thc
house that 1 have spoken of, was the public burying
i.round of tlie city, and bounded also upon Broadway ,and^n H03 that public burying ground was trans¬
ferred to Trinity Church by the corporation, asSrtSrtotaX ground. Now, it never to ton
contended, 1 think, nor never coidd be conteudea,
that the government, when they made those grafts,it they possessed even any property in Broadway,pai'ttTproperty to the church or
Broadway was then a public street. Wdl, toen.be
vond that there occurs a space, from lharnes street
nr> to Dev street, as to which there is no record thatI?iave seen anywhere, indicating how th^t property
cashed from the government to the proprietors , bFrnn l' niton street, all the way up as bighMWM
then called the Meadow, composed what was tailed
the King's or Duke's Farm, aud was, also, by Corn-
berrv, in the reign of Queen Anne, conveyed
Triiutv Church, first by lease, and afterwards by whatw^^ ave supposed to have been deed, and that grant
whatever it be, bounds the property upon the public
grounds upon the " Commons, as it is called in the
grant, and| the Meadow. Now, be>',n^ Ki,eBroadway was taken from grounds belonging to theXSnof the city, and the opening, be,.ond a
ouestion, was by ccssion of the owners. riint,u
could come into existence in no other way ; and,
secondly, because there existed an act of the L-egisla-
ture. 1 think it was. at the time, that there cmild be
or exist no public street within the city ot New H k
unless by the actual consent of the corporation. J1 his
was in pursuance of the policy that has ruled hi the
councils of the city of New York, and ot the >tate,
from the time of its foundation' to the Fc^c"Haf '

that the legal estate in the streets mu«t dc ve. ted in
the corporation, in order to enable them to carry rnto
effect and execute the trust residing in them. And
this brings mc to that part of the case to call to the
notice of the Court what follows in the original char¬ter After the grant, to which I have directed the
attention of the Court of the legal estate m^ streeU
that then existed, Governor Dougan s representatives
go on to confer upon the corporation powers as to
future streets, and which , it seems to me, are veryemphatic : aud, if 1 mistake not, the law arising
upon them, and interpreting them, is. that it g^etothe corporation whatever streets were laidI ont the
street* themselves, and nobody could nave an in
tereet in them, let them be laid out by whom
they would but the eorporation-that is, 1 .ef";a!,t*public trust. It may be, and I do n«t xtop here toInquire, though presently I shull avert to that more
particularly. it may 1* that there may exist, in
some of the streets which have not v>esn conoeded
in ancient times, a possibility of a rc-vert°r, in * e .

I,y any nnforseen and certainly unexpected calamity
or event this great metropolis should cease to be a
city, and again be converted into pasture grounds.Tliis is the only contingency with which any pro¬prietor in the view we take, can ever assert a right
of any sort in these streets. The charter says,

" with full power, license, and authority to the said
Mayor, Aldermen. and Commonalty, and their sue
ii"*ors for ever to establish, appoint, order, and
direct the establishing, making, laying out,^dermg,maintaining and repairing all toe «t«* hri<l»cYalleys, highways, water courses, ferries, and unugc. ,

in and through the said city of New York
hattan Island aforesaid, necessary, needftd, andcon
venient lor the inhabitants of the said city and Man
luitian Island aforesaid, and for all tnivellers and
passengers there." And. a- the Court will see thi« w

a frill power unqualified in the city government t.ie
city legislature becau-e these powers are given to
Un common Council to lay out. establish, order, and
direct all streets in all future tune. Now. Mont-
Sfomcrie, m his charter, follows np that idea.
In the interval between 10SG, when tlie first
charter wan granted, and 1730, when the
charter of M ontgomerie was grunted, nearly
half a century had ela pied; and during that time
probably Broadway.and, indeed, we know, from a
reference to the hi.-'tory of the times, and maps of
the city.had then e*teud< d itself as taras to aiiout,
the hospital, and that building itself «rew up aud
wa* r-tahli-lifd within al>out twenty-five years subse-
<(nent. I think, to that period. At this time the power
given by the Montgomerie charter is this, and it >»c-
gins hi on l-afre 99, section 16: "And we do further
for us, our heirs and successors, give, gfant, ratify and
OODliria, unto the said Mayor. Aldermen, and t!om-
monalty of the city <>f New York, and their suocesaors
forever," Now, f call your attention to the fad, to
what body weie these {towers given .''To the May¬
or, \ldermen and Commonalty of the city of New
Vol k, and their successors forever, that the Common
Council of said city &c. Now, who compose the
Common Council? "Why, the Mayor, \ldermen, and
Assistant Aldermen, *[l sitting in one body, the
Mayor having no other distinct or distinctive privi¬
lege or existence in that corporation than simply
t.einx th< presiding officer, and ihat is not given hiiL
expredhlj l.y tlii-i cliarter. for he is only there consid¬
ered as one of the Common Council, and, aw a matter
of course, not always presiding. But it was the Com¬
mon i ounoti. There *.«. notbinK like the distinc-
tin< ion 'hat you find in some of the private corpora¬
tions, of two or thr^e distinct heads, or organs, the
destitution of one of which would destroy tbc whole
body. 'Iliis dot« not enter into the cliarter at all;
and the death of tlie Mayor would no more terminate
it than tke death of any one of the lldermen. It is
jriven to this C'"miicin '( 'ouncil, and their successors
fur the time being, or the major part of tliem. At
that time there existed in this ®ity seven wards only;consequently the Common Council, when they .i.<
tern Med, consisted of fourteen persons, and the Mayor;
and if, therefore, the ei^ht Aldermen and Assistant]Aldermen. liecause ther, w..s no distiD< tion between
tliera concurred in any measure, let the Mayor'sopinion be what it would, that meajare

"

was

adoptc d and b>'c»me a by-law, or a resolution,
or mi ordinance), whatever it purported to be.
It was given tothi mto "Have, ajil from timo to time,
and at *11 times hereafter, forever, full power,license
and authority, iiot mily to establish, appoint, order*
and direct, the making and laying out of :dl other
Jtft-, lan«<«, alleys, highways, water course .» and
bridge", not already made or laid out, but also the
altering, mending and repairing of sll such streets,
lanes, alleys. highwavs, water conrsc.i and bridges
heretofore ma le or la' t out, or hereafter te l»e made
or laid out. in and throughout the said citv of New
York and the island of Manhattan, in socli manner
as the said Oemmen Council for the tim** being, or
the major part of them, shall ffiink or judw to is-
ne essary ind convenient for all inhabitants and tra-
vellers there." This is a full information of the
previous trr.i nt and a r< iteration of itfirra ntintt to the
Common Council of the citv of New York, or the
major part of them Now. if the Court please. 1 say

t i:it these tf'ant*. n rm view of them, conferred upon
the Common Council of the city of New York the
power to lay out the e street* and roads as they-hoi Id jadge rtt and convenient, and when they were

id out. v»"4e«l the WraJ title in tbem thecorpo-^ration. Now, the question a.i to their right to enter'
upon p^vate land", nnd take tho-e lands from an
individual, and convert them into struts without
in akin/ compensation, that forms a distinct branch of
the inquiry; an<i I think if the Court will examine
the documents before them whidi Mr. Hoffman,with hs much core and attention ,^wts collected and
put in lorra, for the use of this Court, they will see
that that question was agitated over and over againin the colonial government, and that there were acts

passed Afil) HJtasufW SWWt^ntly tak(Q V) fltingniijb

those private rights lor passage over the Jp""®"'''*which were converted into streets lUKl that an
existed, which he refers to, nnder which the righto
toil for the purpose of .-treeta could be obtained upon
making proper compensation; and he gives vanou>
iuftance», by which it appears, from the records now
existing of tliote times, where application wa-s made
for, and compen.-ation given to, individuals tor those
piirix) es. Supposing, therefore, the grounds to
inakc the streets to he acquired by the corporation,and the streets established, cither by cessions ot the
individuals, or by purchase, or, if you please, by theoption of a " dedication, that is, the owner of
the iiroi city forming the street, and opening it in
any Of these ways, it seems to me that the title
to the property necessarily vested in the coi-
nora'aon of the city.the legal estate for all the
purports of the trust for which this street was open¬
ed and created. What is the meaning, and *hat is
the legal sense, of a power to " order, establish, and
direct'" My associate counsel has referred to the
constitution of the United States for an explanationof the term .establish," andfor an explanation ol the
term .. regulate," which is equivalent to order and
appoint.in both cases it being interpreted to mean.tHat the whole subject, the whole power over it, and
the right and interest in it, is vested in the body who
has this power. To be sure, a paramount law stepsin there, according to our modem conceptions of the
vcrv highest obligations, and no doubt respected in
that dav that private property could not be takenwrtho^t cflmpensatlun '.o Ibe'
hence we are to conclude and inter, that wherever
streets were laid out, and placed thus under the con¬
trol and in the power of the corporation, that that
previous condition was complied with, and that al!
.hose streets, wherever compensation was required,and wherever the owners did not voluutarify and
gratuitously concede the ground necessary tor the
street to the public, that they received a proper equi-
valentfor the property taken for that purpose. This
might leave,it is true,m the origiuaJ owners this possi¬
blecontingent rightthat 1 have spokenof.this residu¬
ary interest.which, in a late case, the HupremeCourt,
and I believe the Court of Errors, have both decided
to be merely nominal, with still a reverting interestSaVirTh? street ceased altogether to be a street
that then the ground itself m,«^^rttl °

t ^ ."rtymd owners. It has been contended tliat a paiiy
making a^ea-iori for such a purpose rescues that
right; but that is all the right he resems; for he rt-Jrv '

,.0 ilower during the time that the street con

It would be incompatible with the dedication
that lie should have any other right. I wouidtk
the Court, what would be the condaion of thH ^reatcitv if every individual was vested with the power
ofbringing actions of trespass and ejectment for
cverv intemiption or obstruction placed 111 the citv

.irtions was never contended for; but, ontneconira
rv ill obstructions to the streets, and all intrusions
upon them, have always been
and punished, by actions in the name ofthe Corpora
th>n , or departments to which that^cnlar^ectwhs referred; and upon the same idea th.it t&ese
streets were vested in the public the act of ,)3 of the
State wus passed, confemng upon the Corporation
all the right that the State might have ^tog
great public, in any part of the ^^ nnl,lic-citv of New York; and when the put lit-
t>in I eirislatiire came to devise a system for layin^
out all that part of the city into streets
which then only existed in fields, the ^saine^ policywaspHrsued; and a system was established in the
first place for the laying out of the atwets, anii that
was accomplished under the act of 180 < , and suaaeauentirto that act the general law establishing the
mode and system for opening
liutinl liv the previous act, and in both those acm,
having distinctly in view the placing of streets, thus
to he formed and laid out in the corporation, the ow-
ners wereto be paid for the land taken to form those
streets, themselves contributing, h°wcTcr; iw J^hrm-onortion by means of assessment. And that, sir,¥ think nuts an entire end to all questions about thelifle totfe streets in all that part ol Roadway which
lire to the north, 1 think, of hourth street, lne
whole of Broadwoy, to the north of Fourth street,
with the exception of that part of it between Fourth7r l i think about Eighth street, formerly Arch
street has been opened by the system to which I
have referred, and the title of course vested in the
corporation. All of Broadway that has been opened
bevond Arch street, between the present Eightu and
Foirth streets, must have been opened undwthe^ewRrrnntrement. Between Fourth and ugntli RtrceiH,
Broadway lias existed as an open street, the groundthrough which it then ran having been seized to the
then owners. 1 l>elieve, without the least ^ubt, to the
corporation, forthepurpose. W ell, if the Court pieare
in corroboration of those views as ^ ^e ownership
f.r the ve-tinc the residence of the legal title to mt-.rouU 3in this street, let us look to the uses
that have been made of it from time immemorial.
Hag any owner of any lot fronting upon Broadway,
or 1 m«r^y upon any other street in this city
ever pretended to' claim or exert any ownership or
any exerdse of any act of superior title to thegrinds within Broadway, or within any street^this ritvV Such a thing is unheard ot. l or wno
have exercised these powers? The Common Count il
of the citv ot New York, from the foundation of the
city to the present hour. Anterior tothcadoptionot
the recent system* in this city for supplying it with
water and for extinguishing fires, it was the habitual
practice of the Common Council to establi-h 111 all
rart« of tli* city, and in Broadway among the re-t,
wherever they deemed it necessary or convenient
wells and pumps. You found a pump at every third
or fourth corner. Who put those pumps therer
The corporation. Some of them were pu »

pumps, which the citizens had no right to ap-Lroach for the purpose of taking the waterl«pe \use they were the public pumps for the use ot
thefire department of tliSt day. Some of them were
established for the use and convenience of the citi ]
rens, and. in many instances, the Court will find, if
they think it necessary, by looking at the records of
the city, the applications of neighborhoods to the
Common Council to establish a pump at such a place
for their convenience, directly in the street, and geue-
rally near the fide walk, but in point of fact upon a

portion of what wan then the enrb way. The pump
in front of the old City Hail, it will be remembered,
was famous for its fine water, and stood there
for a long series of years, even after the Man-
battnn Company undertook to supply this city
with pure and "wholesome water. Not ouly did
the corporation do this, but for the use of the
fire department they ertcted engine houses, built
upon the very streets, for the accommodation ol
the engines n*ed in extingnishing tires. To be sure,
they placed them in such portions in those streets
that they did not iritf rfere with the public traveller.
They did not place tlieni in the centre or in an incon-
venient place, but still tliey were within the bounds
of the streets and the streets were used for that pur-
po.<e. Again, the system of vaults for the use of pri¬
vate houses hi'd its origin even in those days, though
not to the same extent that has since come into use,
and every one ofthow vaults, according to the doctrine
upon the other side, would be an encroachment upon
tee private property of the individual: and in every
instance in which an individual applied lor a vault,
he applied to a power that had no right to license it,
and lie himself would have had full power to have
gone and undermined the street and created a vault
on his own m count. It is said that he could not
break the pavement, because the public have the use
of the surlace. and the regulation of the surface of
(be -trcet; but the owner, if he were the owner of the
street, having obtained permission to remove the
pavement, would possess the right to everything
underneath, and could make a vault npou his own

jaound, without any licence or jiermission from the
corporation. Would that be tolerated? What sort
of -vetcm should we bas e ill this C ty if every DMMHI
could go on and mak<> a vault as deep aa he pleased,
or as wide as he pleaded, extending to the centre of
the street? Where would be the gasnipes to be laid
df we? Where would lie j our pipes for Croton water,
in all directions of the city? Why, all would he
broken uii by thi- a^i rtion" of private right to all
parts of the street, from the centre of the eart£ to
the surface, save only the -uifaee itself. A still more
signal instance of the exercise by the Common Council
ol the ownership over these Stawte e:.istc,l in pla*
ing the position of thrir public markets. IntLrosc
days, traces of which remain to the present hour, and
many of which were extant even within my recollec¬
tion, the maik» Is were placed in the very centre of
the street; but these markets, most of tliem, have
disappeared, an<l others sprung up in their place.
The halter vest* in the corporation the power of
making markets, when and where they please and in
the exercise of that power, they placed them in the
Stnel C( uUJ they 00 that If they did not own tlio*
Htm t- ? They tool CHI to leave upon each side of
the market what they deemed sufficient accommoda¬
tion for the public .is streets, and possibly in many
instant es that space was regulated at that time by
the old Dutch notion of having streets a little narrow¬
er eM»n than narrow llroadway.and not so wide

a space as our English race have deemed to he- neces¬

sary ami proper. Among these markets was what
was called Fly Market, a place directly in the centre
of the street, formed by the junction of Maiden lane
and laberty street, then known as Crown street, and

a still more notorious instance was that of the old-
Oswego market, which was situate directly in the
centre of Broadway, between Crown street and
Cortlaadt street. There stood the Oswego
market, about the time of the Revolntion,
in the centre of the street. These are acts
which the Court will only have to turn to the
ycords and histonr ol the pity to lind detailed at
length. That market was, upon u petition of the in¬
habitants, removed, first into the upper part of
Maiden lane,not in the street itwilf, then, out upon a lot
ol ground purchased for the purpose, and was after¬
wards carried down to tbe Nortn river, and became
what is now called Washington Market. These nses
ol the city have been sui>erseded by the introduction
of the Croton water, ann by the muje extended room

required for the purposes of nnflrti than then ex¬

isted. It has now tacome too inconvenient to have a

market in the centre of the street, and they have
generally, almost universally, been placed in lots ad¬
joining it; and even now, I find, and any person who
will take the trouble will flod also, that a portion of
C)tnt9B Market, at tft f9# </f V»n«J iff**/ encro^h-

es In some degree, under tho«e ideas, on what other-
wi-e would lie part of the public street. Hut in
modern tiiues this use has been continued. Now the
pipes are laid under the surface of your street* in all
directions* one system for distributing water, and the
oiler for distributing pas, and one of these is hiid by
the uublic iUelf, and the other by companies or;;a-
nieed for the purpose, and acting under license trom
the corporation. So, too. what is more common than
for every building that comes up to make application
to the corporation for permission to use a certain
portion of the street during the time that the
building is in course of erection; and tins U
uniformly granted, by license from the C m
nion Council, to those who apply for it.
Was it ever heard of that individual citizens lmd the
right, under the circumstances, to institute suits tor
what they chose to call annoyances from these neces¬
sary operations upon the public streets So, again,
nudcr the late system of rapid communication trom
place to place, you have the telegraph and its poles
standing in every direction,all over the city, directly
in the streets. Hy whose authority do tliey stand
there ? Hy that of the corporation. Can any indi-
vidi.ul,opposite to whose door one of these telegraph
poles should be placed by the authority of the Com¬
mon Council, order it to be cut down because it is a
thing not within the scope of the uses to which the
streets were to be applied? Under the idea of nuis¬
ance, if any of these things become a nuisance, then
the citizen-has lis remedy, either by his private suit
or by nn interposition of the public authority through
the Attoruey General. Hut the Court will find it
they will examine this question of uuisance that the
books hold that the public streets or public highways
are used by the public authorities for such purposesat these, and in some cases by private individuals,
and if there is no such obstruction of the regular and
legitimate use of the street as amounts to a nuisance,
they cannot be invaded by a private individual. Now
it seems to me, that under these views of the subject.
it is impossible to resist the conclusion, that in some of
the views indicated by Mr. Hoffman, in his affidavit
before this Court, and who has given untiring atten-
tion to the subject, and who has been many years
engaged in investigating it and collecting testimony
and facts to support the opinions he affirms, that the
whole legal fcstate in every part of Hroadway has, in
some of these ways, become vested in the corpora¬
tion of the city of New York, as trustees for the
public of the streets of the city, and that upon no
other theory can we sustain the corporation in the
uninterrupted use of these streets, for all these pur¬
poses, for nearly two centuries. In no other way
could the Common Counc il properly, effectually and
efficiently, cany out the trust upon which these
streets are vested in them, or put uiidertheir control.
Is not the whole regulation and government ot the
streets vested in the corporation? Do they not hokl
the power, given them by the charter, to direct,
order, and control these streets, exclusive ot any other
power? In addition to the power granted in the
charter itself.which I liuve always supposed, and
which Judge Kent in his notes plandy intimates was
in itself sufficient to invest the corporation with all
tlie power necessary tor the government, oontrol
and maintainance of these streets, tor greater
caution.this corporation has repeatedly ap¬
plied to the Legislature, and they have armed
them with additional and express authority in
various points, and, among* others, that of authonz-
ing and licensing hackney coaches. I believe that is
found nnder the 2 72d section of the act lor reducing
the laws of the city of New York into one act. I he
Court will see by this that the Legislature conterred
these powers upon the CommonCoimcil and legislature

of the city , in these cases, to regulate hackney coaches,
or carriages, and the owners and drivers thereof, &c.
There are various other powers granted to the cor¬
poration by different acta of the Legislature. I reter
to that particularly, because it is one of the authori-
ties under which, the Court will perceive, the act
which has been done in the present instance, and
which is complained of, will properly arrange itself.

I refer the Court now, upon this whole subject ot the
meaning of these sections of the two charters, and ot
the act of the Legislature supplemental to them, to
the comments of Chancellor Kent upon the subject.
It will be found in this volume, at page 236, and is a
note on the section in the Montgomerie churter mak¬
ing a grant of the power to control and manage
these streets to the Common Countil. He l»y*.
" This is a grant of a public nature, without any pri¬
vate interest, orproperty, orrevenue, connected with
it and it has always continued with the Com¬
mon Council, under free and active exercise
subject, nevertheless, at all times, to legislative inter¬
ference and direction. The Legislature interferes
with the power, in their discretion, and I think there
can be no question as to the right ot the Legislature
to do so, for the power is not exclusive in the corpor-
ation, nor irrevocable, nor in the nature of the grunt
of private right;' That is the explanation, if the
Court please ,of the power of the corporation tor which
we contend: and it seems to be entirely misunder¬
stood when we are charged with an attempt to make
any grant, or any contract, here, in relation to the
substantial interests of this corporation aa a corpo-
rate body. The Common Council have asserted no
claim to make any such arrangement or contract
with thete parties, or to ve^t intneni anv such intc-
icst, and they have made no claim to tne right or
iios.-es.-ion ot any such interest. It is a power which
they possess for the benefit of the people. The Com¬
mon Council, therefore, exert it consistently with lc
crislative directions, and in other cases, where the
statute law is silent. that is, in all cases wherever
it becomes necessary to exert any power oyer the
public streets, that may be exerted consistently with
the nature of the franchise itself, the use and pur-
pose for which the street is intended, lor which it
was purchased by the public, or conceded hy the
individual.there the corporation, though the statute
may give them no power, has a right from the chat¬
ter itself.from the broad und expansive power-to
order and direct the use and management ot these
streets, and to do with them what the i»u>»lic inte¬
rest, in their judgment, may require. Thev cannot
divert them from the purpose for which they were
intended. They cannot sell them to individuals in
fee simple. Thev cannot erect dwelling houses uponthem from which they are to derive rent; but they
can order and direct them for any purpose, or any
ute which shall tend to the benefit and advantage ot
the city, which is not incompatible to the use of
them for the travelling and common purposes of the
citizens. These are the powers they possess- these
are the power- we contend for, and those are the
only powers which the Common Council attempt to
exercise here. Chancellor Kent goes on to say.
The I-1a trite laws art not intended to alter or control

(except in the gi\en ca-es) the charter on the points, but
the object is tceneially to give additional specific and
subt-iduary relief, and tlie corporation hu\e frequently
aprlied for left^lative authority. and have preferred to
exercise m< power under that ,-anction, though the geue-
lal terms of the charter gave it to them.
And further he says
Hit? ?latutr power* have become so ample, *o various.

and ho full of direction, that the charter power Menu to
be in a gnat meallire ab.-orbed and lost in the new
statute powers: but whenever and wherever the statute
provision- do not supply precise anil adequate authority
in the given instance, the Common Council ran always
re?ort to the never failing powers under the charter,
which gives bioad and large authority commensurate to
every ca*e.

These, if the Court please, constitute the authori¬
ties under which this Common Council haw acted in
giving the license that this resolution purports to
give a permission to this company, to Jacob Sharp
and others, to lay these rails in Broadway. Has not,
if the Court please, the exercise of these powers been
recognized and san< tioned hv the courts of justice of
the State, and by this very Court, in many instance?
What has this resolution done? We will 'refer io the
resolution itself, which is annexed to the com¬
plaint:.

Resolved, That Jacob Sharp and other*, and those who
may for the time being be associated with them, all of
whom ure herein designated as n ociatcs of the Broadway
Railway, have the authority and consent of the Common
Council io lay a double traca for a railway in Broadway
and Whitehall or State sheet, fiomthe South ferry to
Fifty ninth street and also, hereafter, to continue the
fame, from time to time. alonf( the llioomingdale road to
ManhattanviUe, which con'lnuation they shall l>e re¬

quired, from time to time, to make whenever directed by
the Common Council, the said grant of permission and
authority being upon and with the following conditions
and stipulations.
And then follow the stipulation*. The grant then, if

the Court please, is in substance and effect nothing
mote than the eonsent of the corporation to these
persons to lay that double track of rails in Broad¬
way l et we< li the points designated. It is in its very
terms, and In it- nature, a license merely. Ami it ¦

a license for what ? It is a license to tnem to lay a

railroad in s public street for the purpose of enabling
the cars to puse along upon that railroad, for the
carriage of passengers between one part of the city
and another. Now what, then, is this license or pri¬
vilege '! Why, if the Court please, as I view it, it is

a legislative local act of the city of New York,
authorizing the use of carriages for the carriage of
passengers, usually termed and denominated cars, in
the same way that that street is used, or was before
used, and still continues to lie used, for the carriage
of passengers in carriages or omnibuses.

.fudge Strong.Can it be revoked after living
down the rsils ?

[to rk contisckd.]

Tlirntilrnl nnd Mnst rnl.
Bowery Theatre..This establishment is pro¬

gressing every week, under the able management of
Messrs. Waldron and Stevens, who are -o well and
favorably known to the dramatic public. The selec¬
tions for this evening are the operatic drama of the
"Bohemian Girl," which will be followed by "Timour,
the Tartar." The receipt* of the evening are for
the benefit of Mr. Derr, whose equestrian feats in
"Putnam," and other pieces, have always )>een wit¬
nessed with surprise, followed by enthusiastic cheers.
Broadway Theatre.Mr. Forrest, the distin¬

guished American tragedisn, who may be said to
have now the American stage to himself, so far as

tragic performances are concerned, will appear to¬
night in his great character of Itolla, Mr. Conway as

Pizarro, Mr. Pope as Alonzo. Madame Ponisi as

Cora, and Mrs. Abbott as Klvira. The entertain¬
ments to conclude with the "Two Bonnycastles."
Nibuo's Garden..The distinguished vocalist,

VHMQf W?BPftte Sontag, whose vocal abilities are

co much admired by alllhe musical deletanti of ithto
city, will appear to-nitfiit in the beautiful opera of
..Linda di Cliainounix/' agisted by the Inst taleut.
It is unnecessary to say those who visit Niblo's to¬
night will receive a rich musical treat, and will be
compelled, as tliey have liecn during her engage¬ment, to give warm expressions of their admiration
of superior talent.
Burton Theatre..The manager of thin proe-1 peroim theatre unnouncea, an usual, a bill of enter-

! iainment which cannot fail to crowd the house. The
; favorite piece of " I'arii and London," ho much ad-

i mired as u splendid comedy, but more so a* regards
I the artists who properly delineate the respectivei characters of the piece, will be the tirst feature,
i which will be followed by two pieces of very at-

tractive leatures.
National Theatre.* I'urdy, the active and ener¬

getic manager of_ this establishment, announces an
entertainment which cannot fail to draw a large au¬
dience. 1 he li>{ lit and pleasing selections of drama

| tic performances which are every night given by the
| manager, are the sources from which his treasury

; receive substantial proofs of his successful catering,
j To-night the amusements consist of the "Six Degrees

j of Crime," and Clarke's successful drama of "O'Neil
the Great."
Wallace's Tiikatre. Where can one wilo

away an evening with more ummixed pleasure than
within the precincts of this ably conducted Temple of
Thespis? The selections are always of a character
which cannot fail to please, and the artists engaged
by Mr. Wallack are, to say the least of them, no way
inferior to any in the Union. The line comedy of
'.The Rivals" will commence the performances, and
they will conclude with "First Come, First .Served.-'
American Musecm..The successful new comic

drama, styled the "Old Folks at Home," is to be re¬
peated this evening, with the same excellent cast; and
the laughable farces entitled the "Dancing Barber,"
and "One Thousand Milliners Wanted, .' will be
given in the afternoon.
Circts.A great array of attractions will be pre¬

sented at the Amphitheatre to-night, including eques¬
trian and gymnastic feats, in which the full strength
of the excellent troupe will appear. The whole will
conclude with the spectacle or "St. George and the
Dragon."
Christy's Opera

"

House.Christy's Minstrels
continue uninterrupted in their career of success.
Tliey offer a highly attractive programme for this
evening.
Wood's Minstrels advertise a repetition of last

night's bill, it having crowded the hall to overflow¬
ing. The lecture on "Woman's Rights," and the
'Arab Brothers," are included."
Banvard's Panorama of the Holy Land will be

exhibited again this evening, at the Georama,
Broadway.

IIihlky's Thames is attracting crowded assem¬
blages at 40t> Broadway.
Mme. Valentini will give another of her popular

concerts to-night, at Hope Chapel, Broadway. A
visit to the concert room will amply repay the vota¬
ries of music.
Robert Hrller, the renowned magician, an¬

nounces another good programme for this evening.
Ball's Model ok San Francisco has become

quite a popular exhibition. Every one should see it.
Miss Kimberly.the celebrated actress, has arrived

in town on her way to Richmond, to play an engage¬
ment, and is stopping at the St. Nicholas.

Coroner*' Inquests.
Tur Bi'Rnino Cake or Fifty-Ninth Strkct. Coroner

Hilton held an inquest, at the City Hospital, yesterday,
upon tho boiJjr of Charles McFeely, who died from dreau
tul burns which he received on Tuesday afternoon, in
Fifty-ninth street, as reported in our paper. The cir¬
cumstances connected with the unfortunate accident will
be collected from the following testimony:.
Henry Hallmaughn sworn I reside at No. 451 Wash¬

ington street I am foreman in the iron foundry of Rider
k Waid, in Fifty-ninth street; I knew the deceased, Cha«.

McFeely; he was employed us a laborer In the same
foundry between the hours of one and two o'clock, on

Tuesday last, we were casting an iron column for a sugar
house; the deceased was employed in holding the rack
chain of the oiane wbich raises up the melted metal pre¬
vious to its being deposited in the mould: we had poured
in about seven hundred pounds of metal, when it choked
the bottom of the core and prevented the air from es¬
caping through it; the confined gas caused an explosion,
wbich burst the metal through the flask and scattered it
around; the hot metal was tbruwn over deceased, set his
clothing on fire, and burned him about the head and
chest: when his clothes were on (ire. he ran frous the shop
into the yard, and received the most of his burns in this
way; his diess was burned completely off before any as¬
sistance could be rendered to him; he was immediately
sent to the hospital.

Several witnesses, who were employed in the foundry,
and were working close by the deceased at the time of tne
accident, corroborated this testimony. One of them,
named Felix Lai kin. had a rery narrow escape, having
been burned upon the face himself.
Surgeon Suckley deposed to the admission of the de¬

ceased t« the hospital, and as to the severe anil exten¬
sive burns upon bis body and extremities, which caused
his death.
The jury rerdered a verdict of '-death from burns,

caused by the accidental explosion of hot iron from a
casting, in the foundry *f Rider k Ward.''
The deceased was a native of Ireland, and thirty jearsof age. He leaves a wife and family to lament his un¬

timely end.
Death from VioiJtNfT is Rkake Strhct..The same Coro¬

ner held an inquest, immediately afterwards, at the
Hospital, upon the body of Anne Donnelly, who came to
ht r death from a fracture of one of her legs, which sha
received when defending herself from a rowdy assault in
Ktade stieet, upon the 6th inst. The following testimony
was taken:.
John T. Smith sworn.I am a policeman of the Fifth

ward: about 6 o'clock on the morning of the 6th of this
month I was on duty in Itaido street; I heard a groaningin an alleyway near Church street; I went there, and
found the deceased in a sitting position, about twenty feet
from its entrance; one of her legs was broken; there was

a pile of boards near to her, some of which appeared to
buve fallen down upon her; deceased appeared to me to be

a bout 30 yea rs of age ; 1 asked her if any, person had been
in there with herr" and she replied, "No;" I had her con¬
veyed to the Hospital; she said that she had no friends in
tlie citv, but that she resided at No. 10 Roosevelt street.

MatiWa Goodwin sworn I ara a nurse in the New York
Hospital; deceased was taken into the ward I have charge
of when she came in she stated that a ''rowdy met her
when passing through Duane street, and wanted her to go
drink; that she would not go. and he dragged her into a
wood yard; that in a struggle there the wood fell down
andbiokeher leg; she was perfectly sober at the time;
the said that the man then ran away, and that she called
''Wateli," when a watchman came; she also stated that
before he came, she bad got the wood off her leg, and
made it worse by endeavoring to stand upon it; she would
ex< litim frequently during her illness, ''Oh, the villain:'*
she did not give a clear account of why she was out at
that time in the morning.

* Susan Cooper deposed as to the admission of the de¬
ceased, the injury, amputation of the limb, and her de-
cca-e. The jury rendered a verdict of death from a frac¬
ture of the leg' from the falling of a pilo of lumber iu
Kcade street, the effect of struggling to rid herself from
the assault of a man to the jury unkuown. The deceased

w as about thirty years of age, and a native of Ireland.
f rriDK* Death. Coroner Wilhelm, held an inquest last

evening, at the house No. 132 < irehard street, upon the
body of Agnes Bowman, mi old lady, who died there sud-
denly about noen. After henring the testimony of her
hii-bandand the medical evidence of Doctor I'bl, the
jury lendered a verdict of d< ath from disease of the heart,
flu' deceased was a native of Scotland, and about fifty-
tight years of age.
A uian named Tietolien, residing at Twenty-ninth

street and Ninth avenue, dropped dead yesterday.' Coro¬
ner Wilhelm will hold an inquest to-day.

The Art Union Cue.
ANOTHER OPINION OF TUB COURT OF APPEALS,

77te Peop/e mguintt the American Art Union.
RrGGLKP, Chief Judge, delivered the opinion of

tho Court, I5y the 30th soot ion of the act against
milling and lotteries, (1 R., sec. 606,) it is enacted,
" That no person unauthorized by special law for
that purpose. now exiting, shall offer for sale, dis¬
tribution, or disposition, in any way, any real estate,
or any mor.ey, goods, chattels, articles, or things in
Motion, or nny ii.t*reit therein, U» be determined bj
lot or rhance, that shall be dependent upon the draw¬
ing of any authorized or unauthorized lottery, within
or out of this State," Ac. Fiy the 31st section: " All
property so offered for ?ale, "distribution, or disposi¬
tion, against the provisions of law, shall be forfeited
to the people of this State, as well before as after the
determination of the chance on which the same wan
dependent," Ac. This action was brought to recover,

as forfeited, certain pictures and works of art. alleged
to have been offered for distribution in violation of
the 30th section, above in part recited. But that
section is inapplicable to the present case. It ap¬
plies only to distributions by lot or chance, dependent
upon the drawing of some lottery over which the
parties to the distribution have no control, and
which drawing was not originally set on foot for tho
pnrpose of distributing the property claimed as for¬
feited, but for the purpose of disposing of some other
property. The scheme for the distribution of the
articles iu question was originally set on foot and

I controlled by the parties intorextea in the articles
pronesed to be distributed , and for the sole purpose

of their distribution by lot or chance. The offence,
therefore, is not embraced within the 30th and 31st
section* above mentioned. Those sections appear to
bnvc been framed for the purpose of preventing an
evasionof the '27th section, which forbids the drawing
of any lottery. If the defendants had made the dis¬
tribution of the articles in question m prizes, to de¬
pend on the drawing of some other lottery in or out
oT the State, and by some nerson or persons other
than themselves, they would have incurred the for¬
feiture for which this action is brought. Hut -tuch is
not the case. They may have incurred the penalty
of a pecuniary line, aa prescribed by the 27th section;
but this action is not brought tor that penalty, and it
cAnnot lie maintained for the forfeiture of the pro¬
perty itself. The judgment of the Supreme Court
should l* reversed. (A copy.)

H. R. Skldhn, State Reporter.
Four, ion CoNSt i-. Henry George Knper ha»

been recognized by the President as Consul of (Jreat
Hrituin for the State of Maryland.
Wisconsin, with a sparse and emigrant population,

has a school and university fund of 0,000, and an
annual outlay, for the Instruction of her children, of

f 120,000 . 110,000 of her 1*20,000 children have At¬
tended scowl during the year.


